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WASHINGTON, D.C. 20548 e

B-177531 | May 18, 1673 30704

B, C. Rogers & Sons, Inc,
P. O, Box 398 °*
Morton, Mississippi 39117

Attention: Mr, B, T, Armotrong
lHanagery

Gentlemen

This is in veply to your letter of December 186, 1972, and prior
correspondence, requesting relief from an error alleged to have been
nade in your f£irm'c offer in responee to invitastion to offer lio, 16
issued by the Poultry Division Agricultural Marketing Service (A4S),
Department of Agriculture,

The invitation covared the p&rchaae of fresh frozen cut-up
chickens for use in tha hntional t,chool Lunch Program, Offers were
received frem 17 f£irms on a delivered basis to 56 destinations,

L fvards vere made to 11 firms, The delivered pricees eubmicted by

) all offerors ranged from $0,3118 to $0.3388 per pound depending on

the geographic locatious of particular destinations. lue to the
nuzber of ofierovs aand destinations, and in accordence with the
otendard procedure crployed by AMS to eveluate offers received in
this type of procuresent, all offers vere fied into a computer, vhich
printed out-the lecwest offeror for each deatination for purposcs of
avard,

Your firm suvnitted a timely wire ofles on the bid opening date,
Rovesher 17, 1972, covering 50 deztinations with prices ranging from
§0,3170 to $0,33E5 per pound, and confirmcd these prices by letter
of thut came date to 13, Awvard vas made vo you on lovanber 21,
1972, for threc destinations at the following prices per pound:

Corsicana and Amarillo, Texas | $0.3305
Birminghanm, Alabama 0.3223
Rara, Horth Carolina 0.3176

You allepe that an error was made in your bid for the Raus,
North Carolina (izna), destination in that the freight charpes of
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$1,03 per hundredveipht were omitted from your offer, KNotice of
the mistale was given to the contracting officer by telephorc on
lovember 22, 1972, the day after swaxrd, Since the contract has
been performed, your request for relief entails an upward adjust-
ment in the contrect price for the freight charpgea., AMS recommends
againet prsnting relief since the error was not an obvious mistake
that the contracting officer should have detected,

The record chowr that three offers were received for delivering
chickens at Rema an followss

Southeastern _ $0.3305

Rogero 0.3176
Green Acre Tarms 0,332

Nlowever, this comparative information of prices offered at Rera or
any other desatination was not available to the contracting officer
prior to the avard of the contyract to your firm since the computer
utilized for evalueting offera is not programmed to disclose such
informaticn,

The record also reveals that Rogers is located in Horton,
Hiasissippl, within close proxiwnity to Southicasterm, 1l miles away,
and Green Aere Farmo, 21 miles zysy, Ve note that the sbove-guoted
offers ot Gv.:on Acxe Farns and Southeastemn were $0,16 per hundred-
weight apart while Rogere' offer was $1.45 and $1.29 leas then the
other offexors' prices, respectively, With vespect to these two
firms, you refer to the fact that they received awards for destina-
tions near Nzma et prices vell in excess of your offer price for
Nama, Due to the preximicy of ell thrce firus, you intlmate that
this should hive placed the contracting officer on notice of posai-
bility of crrou. Jurthermore, you point out that your other two
ovards vern for hicher prices thien the awssd for Ruun, but that the
freipht chripes cre sipnificontly leess than the freipgit cherges to
Rana, S8imilarly, you wefer to higher prices Liid for destinationo
not avarded to your firr in close proximity to Rama, Aloo, you
contend that sn analycic of the avards you roceived for the weck
should have alerted the contrecting officer of the popsible crror
because the bids shoved your firm was chavging lees to transport
chickens to NMamn, Hoxth Carolina, than to Lirminghanm, Alsbamn, a
destination nearer the location of your £irm,

The gencral ruvle reparding nllowance of an upward price
adjuntwent srining {rem an crror in Lid alleped aftey sward,
68 here, if that areoptance of the bid vecultz in e volid
and Linding contrace unlesa the contracting officer had actual o3

- > - BEST DOCUMENT AVAILABL g



R-177531

constructive notice of the probability of error in the bid &t or
prior to the time of the awavd, 45 Coup, Gen, 700, 700 (1906).,

Our Office requested informwation from AHS a8 to the computer
procedure utilized in making awvards of this type of procuvement to
determine i1f bidders were adequately protected against receiving
contract awvards vhere olvious or other nistakes might have heen made,
It is clear that the procedure used does not parmit the contracting
offlcer to make certain preaward cooparicons of offers, ouch as are
nentioned by you, for purposes of aacertaining the ponsille exicstence
of n pistake, Rut, as can be seen from the following quote helow
from a supplemental report to our Office from AMS dated Yarch 15,
1973, the aysten utilized 1s the only practicable and feasible method
for evaluating offers for chickens and sinilar products in considera-
tion of the multiple offere and detinations involved, and the severe
week-to-weelk tine constraints imposed upon ANS, loureover, we note
that, in fact, this ncthod does provide for various preaward checls
vhich, in our view, adequately protect bidders from the consequences

of mistalies in their bids,

The contracting office is equipped with data processing
equipnent, inclucing a Rermote Access Computer Terminal

(RAY), Awards (acceptances) are nade by linear programmed
computer, This means each offer must he properly and
eccurctely coded ‘so that abzolute eccuracy is attained.

The linear program guarantees that the Department's cost

1s the lowest posnible considering the number of possibilities
exprassed in each cffer,

Purchase units (72,000 pounds in the casec of chiclen) are
bousght at more than 400 destinations and conbination of
destinations located throupghvut the United States, Only
about 50 destinations are normally listed in a weekly
invitation to offer,

Several checlks are made in order to assure the necessery
accuracy, Each offer is exanined to detarine obvious
nistakens aud to meke sure the information supplied con-
forms to &ll requirenentn as indicated in the announcement
containing detnils of the program,

Apparent nistakes of a serious nature such as on prices,
discounts, volume offercd, ctc,, are corvected by a
telephione call to the vendor to ascertain the facts,

These calls are made before the data are entered in the
computer, The contracting officer's action Js guided by
Article 9 of CLMS Purchase Locument Ko, 1 snd the applicable
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provisions of the contracting handbook containing Agency
pullcy, copy of which is enclosed, MHistales of a lesc
serious nature such as parent company identification,
etc,, are corrected as time nermits but before nev offers
are veceived, Legal nounsel is solicites] on these matters
vhen appropriate,

It would be very difficult and impracticzl for us to
establinh a verification system which would elininate
nistalies such as tho one wade by the B, C, Nogers Company.
The chiclien purchase progran oporates on & tight tivce
schedule, Offers are received by 1 p.m, on a Priday,
acceptemees are nade by a press release on Tuesday nfter-
noon (which glso lists our needs for the following period),
and offers based on these needs are received apain the
following I'riday, In addition, we also operate other
prograns (canned bhoned poultry, turkey, ete,) in a similar
nanner during the gamc time we are buying chiclen,

Extending the time frame so as to allow gufficient time
for the calling of ezch vendor so that he could vevify
hip vritten offer would not evoid mistakes and would not
be in the best interast of the Napartment, Tha brailer
indugtzy does business on a we..xly basis, Ve heve to
follew this format 1if we are to get the quantities needed
in our program, Within the time perioed in which we worl,
ve canuot czll each of the 15 to 39 vendovns to verily the
lengthy offers rubmitted cach vecl, Tven {f we could do
thie, such a procadure would not necespovily prevent the
‘kind of mistake mnde by the L., C, Nopers Coupeny,

Furthormore, AMS has inforually edvicad our Office that all offer
rrices are compered Zcr purposes of detectuiny poassible mistokes with
the weekly sarket price oi whole chickens delivered et New York
adjusted to reflect cutting, packepiog and trenoporation cud the range
of prices subzitted by cll offerors to all destinations,

There iz no evidence of rccord to indicate that the Govarnment
had getuel notice of the nictale prior to award, Iucofar as cone-
struetive notice of error is concerned, we do not believe that your
offer price, vhen subjected to the various corparisons and other
cheelic employed by AMS, placed the contracting officer on sguch notice,
Your price for Rama of £0.3176 per pound was within the range of
prices aubnitted by all offcerovs to all destinatione, TFurthevnore,
the adjusted veelldly marlet price vwas computed by £MS to be $0.3320
per pound, veflecting a 4 L/2-percent diffoerence.

“4..

BEST DOCUMENT AVAILABL



L-177531

Jioreover, cven If the contracting offdcer hind for cowpariuon
the three offcr pricem at Rrne, the disparity between your price
and ¢he next lmrest vas approximatoly 4 percent, In this regard,
ve quote again fron the AL euppleriental report

It hao also been suppested that ve array the offeringo
hy destinution, hieping that euch an array vould point out
ristaleo, Ve have cdone this in the pest but found it
gserved no useful purpome. It has heen our enpericace
that a vido diffcrence (1 cent per pound in the case of
B, C, Rozcrs) in yrice by firns at the sana destination
does not neceanarily indiente that a nistake vas nade,
Viide difie¢rences in price at the pame destination occur
frequently due to yvapid chanfes in warket pricee and con-
ditiona and the recpective pogition (long or short)

of cach vendor, % & ¥

Ve do not believe that a change in our eystem would
prevent the liind of crror claiced by B, C. Popers
Company, which, fncidentally, is the first of this hkind
in many yoesro of operation, -

‘“he M procedures for the eneminstion and cveluation of offers
reflect the téma linitations inharent in the purchpce progrem vhere-
endor a detoiled evarmination of offern is ivpossibles In view of
this connttevation, va balicve thet the contracting eofficer exercised
renzonable urudence aad judprent vhen he reviewed your offcr under the
preccdures and found ne incication of uilstzake,

Thereforn, acceptonce of the bid in these circumotances
conptituted n valid end binding sgreanent for vhich no raelie” nmay
be granted.,

Eincercly yours,
PAUL G, DEMNIBLLYNZ

For the Comptroller Cenngeld
of the United Stuces
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